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NOTES OF THE WEEK 








The Increase in Crime 


The annual report of the Commis- 
sioner of Police of the Metropolis for 
1957, revealing as it does a continuance 
of the grave increase in crime, has 
rightly called forth many articles and 
letters, and various opinions have been 
expressed about causes and remedies. 
As Sir John Nott-Bower himself said 
in a broadcast conversation, the in- 
crease in crime is by no means confined 
to London, but is also to be found in 
other great cities. 


The figures are particularly high for 
such offences as housebreaking, shop- 
breaking and larceny from vehicles, and 
those for burglary and larceny are the 
highest since 1948. One of many 
causes for this is no doubt increased 
opportunity ; houses are left unoccu- 
pied far more than they used to be and 
there are far more cars from which to 
steal the contents. That, of course, does 
not dispose of the questiorf that is 
baffling so many people today: why 
should people steal when they receive 
high wages and have so much done for 
them by the welfare state ? When all 
is said and done the apparent causes of 
crime can be stated in general terms, 
and, as has been said by the Lord 
Chief Justice, remain much the same 
as in the days of the Old Testament. 
Some old fashioned people might say 
crime is due to the “ original sin” of 
which we all have some measure, and 
that only a good upbringing from early 
childhood onwards, can keep it under 
control. Undoubtedly home and school 
are powerful influences, but there are 
many other matters to be explored in 
any scientific study of the problem. The 
Home Secretary is setting up a research 
unit, and the universities are devoting 
considerable attention to the study of 
criminology. As Lord Birkett wrote in 
concluding an article in the Sunday 
Times of August 17, “It is well that the 
parent, the teacher, the doctor, and the 
psychiatrist should co-operate; but 
above all there must be a wise and in- 
formed public opinion ready to back 
extensive investigation and to support 
the measures necessary to overcome the 
disturbing problems with which we are 
confronted.” 


Institutes of Criminology 

Cambridge University has for many 
years had a Department of Criminal 
Science, which has conducted a number 
of research projects and published a 
number of books. There is now being 
established a British Institute of Crim- 
inology in Cambridge, and Dr. Leon 
Radzinowicz, director of the Criminal 
Science Department, is about to under- 
take a tour of many countries to ob- 
serve the methods of their institutes of 
criminology. 

The Sunday Times of August 17 
quotes Dr. Radzinowicz as saying that 
statistics are necessary, but can never 
express the full reality of this complex 
social phenomenon. Various opinions 
must be tested scientifically but, he 
thinks, crime will always be with us. 
“You can’t psycho-analyse it away, 
and you can’t flog it away either,” he 
says, “ you can only do your best to 
control it.” 

This strikes us as a thoroughly sound 
basis for an inquiry. There is no 
sovereign remedy for crime. Statistics, 
psychology and penology all have their 
uses and also their limitations. Crime 
is a problem of human behaviour. No 
two human beings are precisely the 
same and the future is unpredictable, 
though statistics and other information 
may help in pointing to probabilities. 

To quote Lord Birkett again: “It is 
important to remember that there are 
two main problems to consider: the 
causal factors of crime in general and 
the case of the particular delinquent 
whose case is being considered.” 

“On the first problem, as I have 
already pointed out, libraries have been 
written and the chance of something 
new being discovered by further re- 
rearch of a similar kind is not too 
promising. But in the case of the 
individual, and in particular the young 
individual, much research needs to be 
done.” 


Justices Who are County Councillors 
According to a local newspaper when 
a case brought by the county council 
in respect of short weight coal came 
before a magistrates’ court, it was 
realized that two of the three justices 
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constituting the court were members of 
the county council. Both, says the 
report, declared their “ interest.” The 
chairman observed that he was not 
allowed by law to try the case alone. 
The defending advocate said that he 
was perfectly happy that the two 
justices who were county councillors 
should judge the case. He pleaded 
guilty on behalf of the two defendants. 


Nobody seems to have called atten- 
tion specifically to s. 3 of the Justices 
of the Peace Act, 1949, subs. (1) of 
which reads: “A justice of the peace 
who is a member of a local authority 
within the meaning of the Local Gov- 
ernment Act, 1933, the London Gov- 
ernment Act, 1939, or the Local 
Government (Scotland) Act, 1947, shall 
not act as a member of a court of 
quarter sessions or of a magistrates’ 
court in any proceedings brought by or 
against or by way of appeal from a 
decision of the authority or any com- 
mittee or officer of the authority.” 


It is perfectly true that an objection 
on the ground of interest such as that 
of being a shareholder in a company 
which is a party to proceedings may 
be waived. Where there is an explicit 
statutory disqualification, however, it is 
by no means certain that such a dis- 
qualification can be waived. It is an 
interesting point. Our own view is that 
it is better to comply with the statute. 


Exhaust Smoke 

By reg. 79 of the Motor Vehicles 
(Construction and Use) Regulations, 
1955, no person shall use or cause or 
permit to be used on a road any motor 
vehicle from which smoke, visible 
vapour . . . or oily substance is emitted 
if the emission thereof causes or is 
likely to cause damage to any property 
or injury to any person ...on the 
road or is likely to cause danger to 
any such person. 

Heavy vehicles with diesel engines 
are notoriously prone to produce clouds 
of exhaust “ smoke ” which seems to be 
a combination of smoke, visible vapour 
and oily substance, but it is all too 
seldom that anything can be done 
about it, and other road users have to 
suffer the resultant inconvenience. If 
the vehicle is properly maintained and 
driven it is, we believe, quite unneces- 
sary for this nuisance to be caused, but 
the regulation referred to above re- 
quires that damage, injury or danger be 
proved and it often happens that 
although there is considerable unneces- 
sary nuisance it might not be easy to 
prove one or other of those relevant 


factors. But there is a limit, and this 
was exceeded by a driver whose case 
is reported in the Shrewsbury Chronicle 
of July 18. The police evidence was 
that black exhaust smoke from his 
lorry (it is not stated whether it was a 
diesel or a petrol vehicle) was so dense 
that the police, in a following car, 
could not read his number plate from 
20 ft. away. He was fined £2 for this 
offence, £2 for using the vehicle with 
a dangerous tyre and £4 for having a 
defective handbrake. Smoke as dense 
as that referred to must be a danger 
to other road users. The fact that the 
vehicle had the other defects noted 
above indicates a general lack of proper 
maintenance which is all too common, 
and which adds quite unnecessarily to 
the dangers of the road. 


Juries and Drunk-in-Charge Cases 

It is noticeable, when considering 
figures which appear in police reports 
and elsewhere, that the proportion of 
acquittals on charges of “ drunk-in- 
charge” is much higher in those cases 
which are tried before a jury than in 
those tried in magistrates’ courts. This 
matter has been the subject of com- 
ment on various occasions and we read 
in the Liverpool Daily Post of July 12 
that a police surgeon has written on the 
matter in a recent issue of the British 
Medical Journal. He is quoted as writ- 
ing “ I am sure that police surgeons are 
just a bit tired of the baiting and 
badgering that goes on at sessions in an 
attempt by the defence to establish a 
case, especially when no doctor is 
called for the defence. Doing one’s best 
for one’s client seems to involve a clash 
between what is legal and what is 
justice, and the barrister most likely to 
impress the jury stands a good chance 
of winning his case. But is that really 
justice ?” 

Any witness, particularly a vital wit- 
ness in an important case, must expect 
to be cross-examined if his evidence is 
challenged by the other side, but if is 
unsatisfactory that a responsible pro- 
fessional man who has considerable ex- 
perience as a witness should get the 
impression that cross-examination goes 
beyond what is proper and reasonable 
because the defence have no real hope 
of establishing a case on the merits of 
the defence. The offence in question 
is a serious one and the interests of 
justice, and the safety of all who use 
the roads, require that those who com- 
mit this offence should be duly pun- 
ished. They cannot be punished if 
they are found not guilty of the offence 
even when the evidence available 
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appears to experienced people to prove 
the case, and there does seem to be 
a considerable body of informed 
opinion which takes the view that many 
who are acquitted at quarter sessions 
on this charge are lucky. But we do 
not think that the suggestion of the 
doctor who wrote the article in the 
British Medical Journal is likely to be 
accepted. He favours a jury of magis- 
trates rather than a jury chosen as at 
present. He argues that magistrates 
have more experience of court proceed- 
ings than other persons and, presum- 
ably, he considers that they would be 
less likely to be influenced by attempts 
by counsel to “impress the jury.” 


Avoiding Payment of Fare 


The common offence of travelling 
on a railway without previous payment 
of fare and with intent to avoid pay- 
ment is generally described shortly as 
fraud on the railway. So it is, in the 
majority of cases, but not necessarily 
so. The statutory description of the 
offence does not include the word “ de- 
fraud,” and fraud is not an essential 
element, Browning v. Floyd (1946) 110 
J.P. 308; [1946] 2 All E.R. 367. The 
essence of the offence is the intention 
not to pay the fare due for the journey, 
and it does not entitle the defendant 
to be acquitted if he proves that he 
was not trying to cheat the railway 
authorities. Thus if a person transfers 
the return half of a return ticket to 
someone else in breach of the railway 
regulations under which the ticket is 
issued he may argue, as many people 
do, that it cannot harm the railways to 
carry one person instead of another 
so long as there is only one person 
using that half of the ticket. He might 
indignantly deny fraudulent intention 
and blame what he calls the ridiculous 
regulation, but he has committed an 
offence. 


A prosecution, which seems to have 
been rather deprecated by the learned 
stipendiary magistrate, was reported 
in The Yorkshire Post of July 31. An 
ex-army officer was given an absolute 
discharge in respect of what the magis- 
trate described as a technical offence 
of travelling without paying his fare 
and with intent to avoid payment. It 
was stated that he was issued in Febru- 
ary with a forces duty ticket for a 
journey, but did not actually use it un- 
til a date in April a week or so after 
he had retired from the service. He 
said he thought he was intitled to use 
it within three months, but the magis- 
trate, while accepting the defendant's 
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innocence of intention to defraud, said 
it was obvious that the ticket was 
issued for the purpose of a journey on 
privilege leave to be enjoyed while the 
defendant was still serving. 


Clearly, in putting such a charge to 
the defendant the words of the section 
should be used, without the introduc- 
tion of the word “ fraud ” or “ defraud.” 
At the same time, it is necessary to 
make it plain, in case of the least doubt, 
that an intention to avoid payment of 
the fare is an indispensable part of the 
charge. 


A Letter to the Court 


Every now and then a witness, taking 
the Testament in his right hand accord- 
ing to instructions and requested to 
read the words of the oath aloud replies 
that he cannot read. It is not a matter 
of bad sight or forgotten spectacles, 
but of complete inability to read even 
the plainest of block capitals. The 
chairman says: “ Bless my soul! How 
long have we had compulsory educa- 
tion ? Didn’t you go to school ? ” and 
the witness probably says he was at 
school until he was 14 or 15, but never 
learned to read. He may be fairly 
intelligent and able to cope with every- 
day requirements, but somehow read- 
ing, and equally writing and spelling 
remain too much for him. The ex- 
planation may be that because of 
excessively large classes and the impos- 
sibility of individual attention to the 
backward he drifted through school 
life, learning some useful facts about 
various things, but never mastering two, 
or perhaps all, of the three R’s. Others 
who have managed to learn to read 
and write, simply cannot spell correctly 
and this is not so very surprising, be- 
cause One comes across quite cultured 
people who make frequent mistakes in 
spelling, and admit that somehow they 
never were, and never will be, good at 
spelling. Just why this is so, is difficult 
to explain, but no doubt educationists 
may be able to give the reasons. 


It is not at all remarkable that among 
the host of letters now addressed to the 
Magistrates’ courts by defendants there 
should be a fair number in which the 
handwriting and spelling are much 
below standard. Occasionally one such 
letter excites merriment. A clerk to 
justices in the Midlands has sent us one 
Which he thinks outstanding among the 
many he has received. Here it is: 


“Tan very sorry that this case as 


hat to come up agains me as nothing 
like this as ever come befor it was 


bad look wich cord hapen to heny 
one, you see my batrey was very 
lowe and we tryd to push it to start 
it but we pushd hower selvs to a 
stand still it was inpospil to push it 
home so I port it under a lamp and 
put the lights on, I thort ther be enuf 
in the batrey till I cord get a towe, 
but it took me a long time before I 
cord do so the folt as now bin put 
right and will not haven a gain. 


Pleas exues my speling as I am a 
very bad speler but I an honist and 
all ways try to do what’s right.” 


This striking example of a_ bad 
“speler ” has one great merit, what the 
writer intends to say is quite clear. It 
might almost be used as an example 
of the advantages of phonetic spelling 
by its advocates. We like particularly 
the word “look” for “luck,” coming 
from a Midlander. If the purpose of 
writing is to communicate meaning this 
letter passes the test, and never mind 
the spelling! 


Presumption in Favour of Child 


The conclusive presumption that a 
child under eight years of age is in- 
capable of committing any criminal 
offence is well known, even some 
children being aware of it. The pre- 
sumption that a child, at least eight but 
under 14, is incapable of criminal 
intention is, of course, rebuttable, but 
it sometimes appears as if it were not 
so well known as it ought to be. Per- 
haps that is because so many of the 
children who are charged with offences 
are obviously quite aware that they 
were doing wrong and had the inten- 
tion of doing what they knew to be 
against the law. Nevertheless, there 
are cases in which the presumption in 
favour of the child needs strong evi- 
dence to rebut it, and in such cases 
magistrates need to examine the evi- 
dence closely before deciding that the 
child is capable of forming a malicious 
intent. In general, the younger the 
child the stronger the presumption. 


We have heard it suggested that, in 
order that the presumption should not 
be overlooked, it would be good prac- 
tice for a court, in pronouncing a child 
guilty, to state that it has had the pre- 
sumption in mind and has found it to 
be rebutted. In our opinion, that is 
hardly necessary, save in what may be 
called border-line cases, in which the 
question has been raised on behalf of 
the child or the facts of the case or the 
demeanour of the child have caused 
some doubt. In these exceptional cases 
it is no doubt desirable to make it clear 
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that the court has given due considera- 
tion to the matter of the presumption 
and has come to the conclusion that 
there is enough evidence of mischievous 
discretion to justify it in holding the 
presumption to have been rebutted. 


Time for Statement of Case 


The time within which justices shall 
state a case shall be three months after 
the application for the case to be 
stated, Magistrates’ Courts Rules, 1952, 
r. 63. 


It not infrequently happens that the 
case is not stated until the time has 
nearly run out, one possible reason 
being that the parties have, by per- 
mission of the justices, been engaged in 
trying to draft a case to submit to the 
justices as more or less agreed between 
them. 


There are, however, cases which are 
simple enough to state and which can 
be dealt with much more expeditiously, 
and in this connexion observations 
made by the Lord Chief Justice in 
Woodward v. Koessler in the Divisional 
Court on July 30, should be noted. 


Lord Goddard said the Court wished 
that those who made the rules could 
find some way of speeding up the stat- 
ing of cases. The case the Court had 
before it was before the justices as long 
ago as March 20, the offence having 
been committed on February 18. It 
would be much better that if possible 
these cases should be disposed of 
quickly. (This was a case against 
a youth for carrying an offensive 
weapon.) Lord Goddard added that he 
was not blaming anybody, but he 
thought that if anybody had sat down 
to it this case could have been stated 
within a week of the hearing and 
would have been heard during the 
previous sittings of the Court. 


Parking in Inner London 

Much of the work of the police and 
of the magistrates’ courts in London 
arises from the effort to prevent 
stationary cars from bringing other 
traffic to a standstill. The old idea was 
that the primary purpose for roads was 
to enable the traffic to move with 
maximum ease from one place to an- 
other and that vehicles, when not on the 
move, should not occupy space on the: 
roads. Nowadays the vehicle owner is 
seeking to establish a right to occupy 
road space with his vehicle anywhere 
at any time of the day or night and 
for as long as he pleases and many 
vehicles are, literally, never off the 
roads. In dealing with the motorist so 
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far as this particular problem is con- 
cerned the police must have learnt to 
their cost the truth of the old saying 
“give him an inch and he'll take an 
ell.” 


With the object of ascertaining the 
facts of the problem and of seeking a 
remedy the Minister of Transport 
announced in March, 1956, that he had 
asked a small committee to undertake 
a completely new survey of the park- 
ing problem in Inner London. This 
committee made an interim report in 
September, 1956, and their final report, 
dated November, 1957, has just been 
published. All the time, of course, the 
difficulties are increasing and it is by 
no means certain that conclusions come 
to in November, 1957, are the same as 
those which conditions today would 
justify. 

The final report deals first, with the 
proposed controlled zone in Inner Lon- 
don in which no parking is to be 
allowed except where it is controlled 
by meters at the rates of 6d. for one 
hour or ls. for two hours with an 
excess charge of 10s. payable to the 
local city treasurer if the time paid for 
in the meter is exceeded. There is also 
the liability to a penalty for parking in 
excess of two hours. The report urges 
the necessity for very clear signs to 
indicate the existence, and limits, of 
the controlled zone. 


The establishment of a controlled 
zone at once adds to the parking prob- 
lem elsewhere because the owners of 
cars previously parked at large in that 
zone will now seek the nearest possible 
road space elsewhere to accommodate 
their vehicles. It is interesting to find 
that figures supplied by the police 
indicate that the majority of “ parkers ” 
come from the north-west of London 
and from within 74 miles of the centre. 


The next matter with which the 
report is concerned is “ peripheral park- 
ing.’ They were requested to indicate, 
if they could, areas around the periph- 
ery of the Inner Area where motorists 
might be authorized to park if they 
could not find accommodation within 
it. One obvious comment here seems 
to be that a motorist coming from no 
more than 74 miles is either going to 
complete his journey by car or is not 
going to use his car at all. As it is 
expressed in the report “ we considered 
that there would be little use in our 
recommending sites which were some 
four or five miles out as, in our opin- 
ion, motorists would not be prepared 


to drive for only two or three miles 
and then change to public transport.” 


One conclusion to which the commit- 
tee comes is that any such parking 
facilities must be conveniently close to 
public transport services as motorists 
would not be prepared to undertake 
long walks to bus or tube services. 


The committee were bound, of 
course, to take into account the prob- 
able reaction of motorists to any 
schemes they proposed but those 
responsible for taking decisions on the 
recommendations will have to face the 
fact that if the motorist receives too 
much consideration nothing will be 
achieved except perhaps indirectly by 
such an increase of congestion as forces 
all but essential users to realize that 
it is just not worth while to try to use 
a car to get to Inner London at busy 
times. 


Long term parking in the Royal 
Parks and the provision of under- 
ground car parks beneath the Royal 
Parks are also dealt with. In a min- 
ority reservation on this particular 
aspect of the recommendations, Mr. F. 
J. Forty stresses the need to prevent car 
parking in those parks from interfering 
with the public’s enjoyment of the won- 
derful amenities which they provide. 


In appendices are listed suggested 
parking places, and methods of park- 
ing, in various streets in the “ inner 
fringe areas” in the N., N.W. and W., 
and in the area immediately south of 
the Thames. 


The committee’s task was no easy 
one. Their report is clearly expressed 
and sets out the facts which they have 
been able to ascertain. The heavier 
task is now for the responsible author- 
ities to decide what action to take and 
how to seek to ensure that some real 
control is exercised to prevent parking 
otherwise than in accordance with any 
approved scheme. It can be foreseen 
that the magistrates’ courts may well -be 
expected to play their part, by adequate 
penalties, in enforcing any such scheme. 
Without such action by the courts the 
efforts of the police to enforce the law 
cannot succeed. 


Litter: Act and Action 


We were happy to print at p. 504, 
ante, a letter from the chairman of the 
Keep Britain Tidy Group of the Fed- 
eration of Women’s Institutes, on the 
subject of the Litter Act, 1958. We 
have periodically called attention to the 
litter nuisance, and at p. 546, ante, we 
joined in the general welcome to the 
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Act. Some effect on people’s minds 
must surely be produced by the fact 
that Parliament stepped in and doubled 
the penalties which could be imposed 
under earlier law. The newspapers 
have done well also, to mark the 
coming into force of the Act by pub- 
lishing photographs, and the B.BC. 
by compiling a special programme. At 
the same time the public ought not to 
suppose that the Act by itself will make 
much difference, apart from whatever 
(perhaps temporary) effect it has on 
people’s minds and consciences. A 
large part of the country was already 
subject to legal provisions to the same 
effect, either in byelaws for good rule 
and government or in the byelaws gov- 
erning the use of pleasure grounds and 
open spaces. These byelaws have been 
largely ineffective, as have the regula- 
tions relating to the Royal Parks. The 
reason is to be found not in the lower 
penalties hitherto authorized by Parlia- 
ment, but in practical problems of 
which we spoke at pp. 281-2, ante. 
Legai provisions do not enforce them- 
selves, in the form either of byelaws or 
of statutes, and the new Act creates no 
new machinery for enforcement. In a 
broadcast discussion on August 8 be- 
tween the chief constable of a county 
and a metropolitan town clerk, it was 
candidly admitted that there is no 
power of arrest for the offence of caus- 
ing litter, and that a person cannot be 
compelled to give his name and address 
even to a constable. The Act says that 
its provisions may be enforced by all 
local authorities without prejudice to 
the right of other persons to do so, and 
the Minister of Housing and Local Gov- 
ernment has truly (if technically) stated 
that any private person can lay an in- 
formation to enforce the Act. Equally 
a private person or the police could 
have enforced byelaws for good rule 
and government (though not byelaws 
with respect to pleasure grounds), but 
it was not done. 

Fortunately perhaps, many people 
seem to suppose that they are bound to 
give their name and address if asked by 
a man in uniform, and they are not 
always quick witted enough to think of 
a false name and address on the spur 
of the moment. It may, therefore, be 
possible for park keepers and police to 
get mames and take proceedings, as 
they could do, no more and no less, 
under the previous law. The position 
remains that the law will seldom be en- 
forced in proceedings taken by anybody 
else. 

The publicity given to the Act has 
thrown up some interesting by-products. 
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A rural district council has offered re- 
wards to children who report offenders. 
Some writers in the newspapers have 
said “ how wicked” to teach children 
to inform; others have praised the 
offer as a first step towards an educa- 
tion in civic duty. A motorist has 
written to The Times admitting that 
some of the worst litter is caused by 
(other) motorists, and suggesting that 
cars should be constructed with a litter 
bin in which the owner can place the 
débris of his picnic—it did not, it 
seems, occur to this writer that the 
motorist can, if he chooses, take away 
his rubbish in a paper parcel, without 
needing any special receptacle built 
into the car. And Mr. St. John Ervine, 
with memories of Vienna, has restated 
the suggestion, often made before, that 
a constable should be empowered to 
fine an offender on the spot. The sug- 
gestion, if adopted, would have no 
effect unless the constable actually saw 
the offence committed, and the deposit 
of litter most often takes place out of 
sight of the police. This suggestion 
was in fact noticed by the chief con- 
stable already mentioned, in his broad- 
cast, when he said that it was not likely 
to commend 
Parliament and the public ever did 
accept it, there would, as Mr. St. John 
Ervine says, be a great saving of valu- 
able time, consumed under our English 
system by attendance of constables in 
court to prove offences. But we can 
hardly imagine that such an alteration 
of the law would ever get through Par- 
liament. By way of postscript we may 
add that the town clerk who took part 
in that discussion said that his council 
had new litter bins, upon which he 
placed great hopes, and that these bore 
small advertisements. What were the 
planners doing (cp. p. 282, ante) to 
allow this blow against litter to be 
perpetrated ? 


Children and Sexual Offences 


Children who have been the victims 
of sexual offences or who have wit- 
nessed them vary considerably in their 
reactions, but many, probably the 
majority, are seriously upset by the 
experience and sometimes have a sense 
of guilt. In consequence they are reluc- 
tant to talk about what has happened 
and it may be difficult or even impos- 
sible to obtain satisfactory evidence 
from them. It is obviously desirable 
that men who commit such offences 
should be brought to justice and it 
may be that the evidence of a child 
is indispensable. What everyone recog- 
Rises as unfortunate is that such a child 


itself in England. If, 


may have to tell her story several times. 
Perhaps she begins by telling her 
parents, who go to the police; she 
may have to make a statement to a 
police officer, probably a_ police 
woman; she is called as a witness 
before the examining justices and is 
cross-examined, and she has to go 
through the same ordeal again if the 
case is committed for trial. This is ad- 
mittedly bad for the child, subjecting 
her to nervous strain and preventing 
her from forgetting what would be best 
forgotten. The police and the courts do 
everything possible to make things 
easier for the child by making use of 
ss. 37 and 39 of the Children and 
Young Persons Act, 1933, and by ar- 
ranging that her visits to the police and 
to the courts should be as short as 
possible and without periods of waiting. 
The fact remains however, that the 
court proceedings in particular are 
usually an ordeal which may prove 
harmful to the child. It is sometimes 
suggested that at all events the child 
need not attend at both the magistrates’ 
court and the court of trial, but to this 
the reply is made that the accused is 
entitled to confront the witness and 
to cross-examine her at either stage. 
The accused man may be innocent and 
must not be hampered in any way in 
his defence. It is unfortunate if a guilty 
man escapes conviction but it is no less 
unfortunate if an innocent man is con- 
victed. 


What is done in Israel 


The problem has been dealt with in 
Israel by a recent statute, the method 
is described in a pamphlet by Mr. 
David Reifen, juvenile court magistrate, 
Tel Aviv, published by the Association 
of Psychiatric Social Workers, 1 Park 
Crescent, London, W.1. 


Mr. Reifen claims that the way out 
of the difficulty about child witnesses 
in sexual cases has been provided in 
Israel by the Law of Evidence Revision 
(Protection of Children) Act, 1955, and 
he asserts that in spite of some early 
opposition on the part of the police the 
new measure is working well with their 
co-operation. 


The main purpose, it appears, is to 
keep children out of court if appear- 
ance there would be injurious. The 
scheme rests largely upon the employ- 
ment of carefully selected and well 
qualified officials called youth ex- 
aminers. The major points of the 
system set out by Mr. Riefen, are as 
follows: 
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1. No child under 14 years shall be 
investigated, examined or heard as a 
witness in the matter of a sex offence, 
save with the permission of a youth 
examiner. 2. A statement by a child 
as to a sex offence committed upon his 
person, or in his presence, or of which 
he is suspected, shall not be admitted 
as evidence, save with the permission 
of the youth examiner. 3. For the pur- 
pose of the law, youth examiners shall 
be appointed after consultation with an 
appointment committee. This com- 
mittee shall consist of a Judge in the 
juvenile court (chairman of committee), 
an expert in mental hygiene, an educa- 
tor and an expert in child care. 4. 
Evidence as to a sex offence taken and 
recorded by a youth examiner, and any 
minute or report of an examination as 
to such an offence prepared by a youth 
examiner, are admissible as evidence in 
court. 5. Where evidence as referred 
to above has been submitted to the 
court, the youth examiner may be re- 
quired to re-examine the child and ask 
him a particular question, but he may 
refuse to do so if he is of the opinion 
that further questioning is likely to 
cause psychic harm to the child. 6. A 
person shall not be convicted on the 
evidence of a youth examiner unless 
it is supported by other evidence. 


Further a child can only participate 
in an identification parade or be ex- 
amined at the scene of the offence by 
permission of the youth examiner, who 
may refuse this at his own discretion 
in the interests of the child. 


While we cannot imagine that such 
a system is likely to find acceptance 
in this country, we commend the 
pamphlet to all who are interested in 
this very real problem so that they may 
judge it for themselves and see whether 
it suggests to them some points worth 
consideration. 


Delay in Prosecuting 

When the chairman of a magistrates’ 
court criticized the delay in prosecuting 
a man for an alleged offence of travel- 
ling on a railway without paying his 
fare with intent to avoid payment, he 
based his criticism on the fact that the 
defendant ought not to have had the 
matter hanging over his head for two 
and a half months. 


Such delay may be due to some good 
reason, but it is always unfortunate if 
proceedings are delayed with conse- 
quent anxiety for the defendant. There 
is another reason against delay which 
is no less important. Witnesses, either 
for the prosecution or for the defence, 
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may become less clear in their recollec- 
tion of events and conversations, or 
they may be no longer available. In the 
interests of justice, criminal proceedings 
are best carried on with as little delay 
as possible. 


Litigation Costs in South Africa 


The general council of the South 
African Bar at its annual meeting de- 
cided to ask the association of law 
societies to co-operate in trying to 
reduce the cost of litigation (we quote 
from South Africa). The effort would 
be made in conjunction with an attempt 
to simplify procedures in the Supreme 
Court. The council considered that the 
two problems were so closely related 
that they should be examined together 
and it recorded its willingness to co- 
operate in any procedural improve- 
ments which might reduce the cost of 
litigation. The action taken by the 
council coincides with an inquiry which 
is already being conducted by the De- 
partment of Justice into the same 
problem. The editor of South Africa 
comments that the resolution of the 
council is an eloquent reply to those 
who suspect that lawyers revel in, and 
thrive on court procedures which often 
appear to be unnecessarily cumbersome 
and involved. 


Halt Signs; When to Drive On 


Traffic lights, whatever their disad- 
vantages, have at least the advantage 
that they not only stop one line of 
traffic but also give a positive sign per- 
mitting the other line to flow. Halt 
signs have not this advantage. They 
give no sign to the major road traffic, 
and the only sign they give to traffic 
on the minor road is the one to halt, 
with no indication to that traffic when 
it may again proceed. As a result the 
minor road traffic has still, having 
halted, to choose its moment for 
emergence on to the major road and 
the major road traffic maintains its 
right of way subject only to the re- 
quirement that a driver must not drive 
dangerously or carelessly or without 
reasonable consideration for other 
traffic using the road. 


Berrow’s Worcester Journal of August 
1 reports a case of a collision between 
two motor vehicles at a cross-roads on 
one of which there is a halt sign. The 
collision led to the prosecution of the 
driver on the major road for dangerous 
driving. After hearing the evidence the 
bench found the charge not proved, 
although they stated that they consid- 
ered that the case had been properly 


brought before them. They made no 
order as to costs. 


It was given in evidence that the 
driver on the minor road had halted as 
required and then, when passing there- 
after over the major road, was hit by 
the defendant’s car. The defendant’s 
advocate submitted that his client’s car 
should have been perfectly visible to 
the other driver, the inference being 
that as the defendant was on the major 
road the minor road driver should in 
any event have waited for him. 


This is a difficult situation for a 
driver on a minor road. If the traffic 
of the major road is intermittent no 
question arises, but if there is a fair 
amount of such traffic the minor road 
driver has either to remain stationary 
almost indefinitely or has to choose a 
moment to emerge when any vehicle on 
the major road is sufficiently far away 
to have a good view of the emerging 
vehicle and to be able, by easing his 
speed if necessary, to avoid any sort of 
difficulty or emergency. We think that 
there must be an obligation on the 
major road driver, in such circum- 
stances, to show reasonable considera- 
tion for the minor road driver and not 
to ignore his existence and make it 
virtually impossible for him to emerge 
from the minor road in safety. 


Drink and Drugs 


One reads warnings from time to 
time of the dangers of taking drugs 
other than under medical advice, but 
unfortunately many drugs, which taken 
to excess or in the wrong circumstances 
are definitely harmful are quite easily 
obtained. It is an offence to drive a 
motor vehicle while under the influence 
of drink, or while under the influence 
of drugs, to such an extent as to be 
unable properly to control the vehicle 
and a conviction can properly be re- 
corded for driving “while under the 
influence of drink or a drug” (Thom- 
son Vv. Knights (1947) 111 J.P. 43; 
[1947] 1 All E.R. 112). 


In a case reported in the Surrey 
Comet of July 19, a driver who had 
drunk, on his own showing, brandy 
and brown ale at a club called there- 
after at a friend’s house and was un- 
wisely given two tranquiliser pills “to 
settle his stomach.” Whether with the 
drink he had taken he would have been 
unfit to drive cannot be stated with 
certainty, but there was no doubt of 
the result of the mixture of the drink 
and the tranquiliser pills. It was said 
that the latter were of a type which 
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aggravated the effects of the drink. This 
particular driver pleaded guilty to the 
charge and was sent to prison for nine 
months and disqualified for driving for 
10 years. His plea of not guilty to 
causing death by dangerous driving was 
accepted by the court. The counsel of 
perfection is to take no alcohol while 
driving. If this advice is not followed 
it can certainly not be put forward in 
mitigation that having taken some 
drink a driver tried to put himself right 
by taking a drug and did not realize 
that the drug might aggravate the effect 
of the drink. For the safety of himself 
and, more important, of others, a driver 
who has taken drink and has any feel- 
ing that the drink has affected him 
must not drive, and the danger of add- 
ing drugs to drink, or drink to drugs 
for that matter, cannot be over- 
emphasized. 


A Dutiful Witness 


Attendance at a magistrates’ court as 
a witness is apt to be an inconvenience 
and, to most people, something to be 
avoided if this is possible without 
serious neglect of an obvious duty. It 
may mean loss of time and money, 
and sometimes involves tedious waiting 
in uncomfortable surroundings. How- 
ever, most people who realize they can 
be of assistance through their evidence 
attend with a good grace and without 
the necessity of a witness summons. 


A witness who was recently required 
at Banbury magistrates’ court contrived 
to get into the wrong train, and was 
told by a ticket collector that he would 
have to go to London and return to 
Banbury. So anxious was he to fulfil 
his engagement at the court that he 
alighted as the train slowed down to go 
through Banbury station. The collector 
said he saw him rolling about on the 
platform, so he must have had what 
might have been a nasty tumble. This 
was related when he was summoned for 
alighting from a moving train. He 
wrote saying that if he had not attended 
when required as a witness he might 
have been in as much trouble as he 
now was. He might easily have been 
unable to attend at all through being 
dead or in hospital. People who are 
prosecuted for that kind of offence are 
prosecuted in their own interest and as 
a warning to the public of the danger 
they run. 

Exactly what the court did in his case 
is not stated in the newspaper report, 
but no doubt the court had in mind the 
defendant’s commendable motive. 
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CXXII 


Protection of Property of Mental 
Patients 


The Royal Commission on the law 
relating to mental illness and mental 
deficiency considered the present pro- 
cedure for the appointment of receivers 
for patients receiving treatment in 
mental hospitals. It was pointed out in 
their report, however, that out of over 
150,000 patients in hospital there were 
receiverships in only 23,588 cases. The 
Royal Commission did not think it 
right to assume that mentally dis- 
ordered patients in hospital were neces- 
sarily incapable of managing their 
financial affairs. It was considered that 
if a patient was automatically deprived 
of all control over his finances this 
might add to his distress and cause diffi- 
culties to his family whereas if he could 
still sign cheques or authorize another 
person to carry on his business until 
he returned this extra distress might be 
avoided. 


In the case of a voluntary patient 
the hospital medical staff are asked to 
use discrimination in deciding whether 
he is capable of managing his own 
affairs and according to the evidence of 
the Master in Lunacy this does not 
give rise to any difficulty. The Royal 
Commission considered that the same 
procedure should apply to certified 
patients. 


The Royal Commission considered 
the difficulty often caused by the delay 
in obtaining an order of the Court of 
Protection and were told of cases in 
which the estate is not large enough to 
justify the appointment of a receiver 
the patient’s relatives do in fact man- 
age to carry on with the help of banks 
and solicitors. Further, the Court gives 
informal advice in many such cases. 

Since the report was issued the Min- 
istry of Health have consulted with the 
local authorities associations as to the 
possibility of new arrangements being 
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agreed and the Court of Protection has 
also been consulted, together with the 
Lord Chancellor’s Department. It has 
been decided to proceed on the lines of 
the recommendations of the Royal 
Commission by administrative action. 
When this was reported to the County 
Councils Association it was decided to 
seek an assurance from the Ministry 
that they will implement the recom- 
mendation that certified patients should 
be under no greater disability than vol- 
untary patients in managing their own 
affairs. It was also decided to draw the 
attention of the Ministry to the prob- 
lem, incident to the termination of a 
tenancy of a mental patient, arising 
from ‘the fact that county councils have 
power to safeguard movable property 
but not immovable property, and that 
the Ministry be invited to suggest to the 
Court of Protection that they should 
either give an informal permission to 
terminate a tenancy, or should formally 
make an interim order for that purpose. 


PLEASE TAKE “ NOTICE” 


[CoNTRIBUTED] 





“Everyone is supposed to know the law.” What a myth 
this supposition has become. Indeed, many times as one 
reads through modern legislation, one is forced to the con- 
clusion that just the opposite is true. Even when a regula- 
tion appears to be clear and undisputable, to the layman it 
seems, sometimes, that no effort is spared to make its applica- 
tion difficult and its meaning obscure. 


Section 21 of the Road Traffic Act, 1930, which deals with 
the serving of a Notice of Intended Prosecution, seems to be 
clear enough. The section reads as follows (dealing only 
with Notice of Intended Prosecution) ‘“‘Where a person is 
prosecuted . . . he shall not be convicted unless . . . within 
14 days a Notice of Intended Prosecution was . . . sent by 
registered post to him.” This seems to the ordinary layman, 
clear and unmistakable, but now in 1958 we know that this 
is anything but so. The service of a notice having been 
challenged a number of times and been the subject of 
decisions by the Queen’s Bench Division, we have now 
arrived at the stage when it is not clear just what we have 
to do to be sure that we are complying with the law. In the 
case of Stanley v. Thomas (1939) 103 J.P. 241; [1939] 2 All 
ER. 636, it was held that although the respondent, Thomas, 
did not receive the notice of intended prosecution, s. 21 
had been complied with in so far as it had been sent at a 
time when it might reasonably have been expected that it 
would in the ordinary course reach the intended recipient 
before the expiration of the 14 days. To the layman, that 
Seems sensible enough. Then in 1950 we got the case of 
Holt v. Dyson (1950) 114 J.P. 558; [1950] 2 All E.R. 840, 
and here it was held that because the recipient was in hos- 
pital, and the police knew, they were wrong in sending the 
Notice of intended prosecution to his permanent address. 
Experience has shown that many doctors in hospitals object 
to the service of a notice upon a patient on the grounds that 


although he may be in a fit condition to receive it, the shock 
of being informed of an intended prosecution might seriously 
retard his recovery. It is indeed a tricky business complying 
with humane standards and yet obeying the law. However, 
those responsible for sending notices had to try and avoid the 
rocks of Holt v. Dyson, and keep to the narrow safe channel 
of Stanley v. Thomas, if they were to comply with the law. 


The case of Stewart v. Chapman (1951) 115 J.P. 473; 
[1951] 2 All E.R. 613, made it clear that the notice had to be 
posted at such a time that in the ordinary course of post it 
would be delivered within the 14 days. In 1955, we had the 
case of Sandland v. Neale (1955) 119 J.P. 583; [1955] 3 All 
E.R. 571, where the respondent, owing to being in hospital, 
did not receive the notice, which had been sent to his home, 
within the 14 days. Here the court held that it was the “ send- 
ing ” and not the “ receipt ” of the notice which was decisive. 
What the prosecution had to do, said the Divisional Court, 
was to send the notice to the alleged offender, wherever it 
was likely it would come to his attention within the specified 
time. This ruling seemed easy enough to follow. It is well 
known that with registered post, if there is no-one at home 
when the postman calls, the registered letter cannot be 
delivered. Yet, miles away, the sender has no means of 
knowing of the non-delivery until the letter has been returned 
to him, which is usually after the expiration of the 14 days. 
In 1957 came the case of Marson v. Durkin (unreported). 
In this case the notice was sent off in good time for it to 
be received within the 14 days in the ordinary course of post. 
It was delivered to the wrong house, and did not come to the 
notice of the respondent within the 14 days. The Divisional 
Court held that s. 21 had been complied with. In 1958 there 
followed the case of Beer v. Davies [1958] 2 All E.R. 255. 
Here the notice of intended prosecution was sent in good time 
to the man’s home address, but before it could be delivered, he 
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had left to go on holiday. As a result, the notice did not come 
into his possession within the 14 days. On the facts there seems 
little, if any, difference between the case of Beer v. Davies 
and Stanley v. Thomas. In both cases the defendant was not 
at home when the postman called, and his whereabouts were 
unknown. Only in their decisions do they appear to differ. 
The Divisional Court held in Beer v. Davies that the notice 
had not been served in accordance with s. 21 of the Road 
Traffic Act, 1930. The Court stated that it was not enough 
to prove that the notice was correctly addressed, stamped and 
posted, it was open to the defendant to show that the notice 
had never been delivered, and if he could do so, then there 
had been no valid service. Lord Goddard, in Sandland v. 
Neale, supra, referring to s. 21, said “The section says 
nothing about ‘receipt,’ for the ‘obvious reason’ that the 
person to whom it is sent may be away from home.” This 


does not seem to accord with the recent decision. It now 
seems that whatever the section says, “receipt” is very 
material. 


If Beer v. Davies is to be taken as settling the law, and 
being the latest ruling on the matter, we must accept that it 
is, then it may well be that before long this part of s. 21 
might become completely negative. Persons offending against 
the law may attempt to evade process where such notice is 
necessary, by not answering the door to the postman, or 
better still, if they can, by contriving to go away for a few 
days’ holiday. There seems no doubt that the case of Beer 
v. Davies, supra, has made it difficult for those who are 
responsible for sending notices of intended prosecution to 
decide what they have to do to ensure that the sending of 
the notice will be a valid one. 

“ RASMON.” 


CHEQUES AND RECEIPTS 


The Rate Accounts (Borough and Urban District Councils) 
Order, 1926; the Rate Accounts (Rural District Councils) 
Order, 1926, and the Rate Accounts (Metropolitan Borough 
Councils) Regulations, 1953, direct rating authorities to give 
receipts for the payment of rates. A circular of January 31, 
1958, from the Ministry of Housing and Local Government 
empowers rating authorities to depart from this requirement 
when the payment is by cheque. The town clerk of a county 
borough has suggested to us that the circular is ultra vires 
and improper, purporting to exercise a dispensing power like 
that claimed by James II. The comment is not well founded, 
because the orders and regulations are expressed to impose 
obligations (that of giving a receipt, amongst others) unless 
the Minister otherwise approves. The power of giving a 
general approval to departures is more explicit in the metro- 
politan regulations than in the two orders made in 1926, but 
the power is there in the provinces as well as in London. 
Whether the departure from the orders and regulations in 
this one matter is desirable will have to be proved by experi- 
ence. The circular is not obligatory, and the question of 
issuing Or not issuing a receipt where rates are paid by cheque 
is left to the discretion of each rating authority. It is rather 
strange, to say the least, that the Government spokesman in 
the second House of Lords debate, on March 18, urged 
traders to return to the practice of giving receipts. He was 
no doubt briefed by the Treasury, who are concerned for the 
receipt stamp. It would be interesting to know what they 
think of the circular which half suggests that local authorities 
should do away with receipts for money paid by cheque. 
Whatever may be done in the business world, it is worth 
remembering that the orders and regulations governing 
accountancy by rating authorities not merely require a receipt 
but require the receipts to bear consecutive numbers, and the 
numbers in each receipt book have to be recorded separately 
against the name of each collecting officer. This record is 
available to the district auditor, and also in any internal audit 
or examination of accounts which is carried out in advance 
of public audit. In the commercial world the practice of not 
issuing a receipt for a payment made by cheque has been 
adopted widely in the last few months, partly through mis- 
understanding of the effect of s. 3 of the Cheques Act, 1957. 
Correspondence in the newspapers and two debates in the 
House of Lords have shown that such misunderstanding 
has been widespread. 


The Minister’s circular properly points out that neither the 
Cheques Act, 1957, nor his assent by circular to a departure 
from the previous obligation to give a receipt for every pay- 
ment relieves rating authorities of their liability under the 
Stamp Act, 1891, to give on demand a duly stamped receipt 
for any sum of £2 or more. Apart from the Stamp Act, 
1891, there has been some argument upon the question 
whether a person who pays a debt (by cheque or otherwise) 
can insist on a receipt. There is no express enactment in 
this sense, and the obligation which is generally assumed to 
exist, when a receipt is demanded, must spring (if it exists) 
from an implied term in the contract under which the pay- 
ment is made; there is little or no authority in case law for 
assuming such a term. The Government spokesman in the 
House of Lords on March 18 had no doubt about this obliga- 
tion, and deprecated legislation to extend it to cases where 
a receipt was not demanded. 

Before 1957 it had been the almost invariable practice of 
those who received payment by post to send a receipt, how- 
ever the payment was made. Before the last war the giving 
of a formal receipt was also more common than it is today 
where goods were bought for cash across the counter, though 
often such receipts were not stamped. Observation suggests 
that receipts are less frequently given nowadays upon cash 
payment, and never, we suppose, upon payment of a 
restaurant bill unless a receipt is expressly asked for by a 
customer—as may be done where he has to claim a refund 
from his employers or some other person. There may have 
been sound commercial reasons for modifying the old 
custom; the editor of the Office Magazine, writing in The 
Times of March 21, explained this in some detail. But the 
Cheques Act, 1957, does not in itself afford reason for modi- 
fying the custom, and, as was pointed out in the House of 
Lords, an acknowledgement in writing does not escape the 
Stamp Act, 1891, by being called something other than a 
receipt. 

Formal or informal, the purpose of a receipt is to prove 
that the debt has been paid and, where payment is made by 
cheque, it has long been recognized that the creditor’s 
indorsement of the cheque provided evidence of payment. 
Obviously the indorsement could be challenged, as the signa- 
ture on a receipt might have been challenged, while the 
payee’s receipt of a sum of money does not, without further 
evidence, show what is the debt which has been paid. All 
the new Cheques Act says about this is that an unindorsed 
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cheque which has been paid by the bank on which it is drawn 
shall have the same evidential value as an indorsed cheque: 
evidence, be it noted, not proof, as has been erroneously 
stated by some writers. 


The purpose of s. 3 of the Act was to relieve payees who 
receive large numbers of cheques from the burden of indors- 
ing them, and banks through which cheques are transmitted 
from the burden of examining the cheque for an indorsement. 
Many of our readers must, however, have received com- 
munications from firms with whom they had _ business, 
suggesting that the law has been changed by the Act of 1957, 
in some way going beyond the simple change of putting an 
unindorsed cheque and an indorsed cheque on the same 
footing. One county council, to our knowledge, is inform- 
ing its suppliers, by a printed slip attached to their accounts, 
that it will still require a receipt for payment, i.e., will not 
be content with the cheque indorsed by the supplier. Pre- 
sumably it takes the same line with its own debtors, and 
issues receipts to them as it did before the Act. We have no 
information showing how many other local authorities have 
changed their practice, in either direction, but with public 
utility undertakings the tendency has been to stop issuing 
receipts for payments made by cheque, unless asked for by 
the customer. Several of these undertakings now have printed 
slips explaining the matter correctly—other traders have 
explained it incorrectly. 


It may indeed be doubted how far the saving in manpower 
directly attributable to the Act has not been offset by extra 
work in other directions. In the latter part of last year there 
was a good deal of correspondence in the newspapers about 
this. Accountants were complaining that they had been 
embarrassed by the absence of accustomed records, and a 
former chief accountant of the Bank of England wrote to 
The Times pointing out how slight a change had been made 
in the law. Where both parties to the transaction settled 
by the giving of a cheque are business firms, absence of a 
formally receipted bill may not greatly matter to the debtor 
and his accountants, because his staff will in the ordinary 
course have records of goods supplied or services rendered 
to him, corresponding to the cheque. The case may be other- 
wise with the average householder, who often keeps no more 
than sketchy accounts of what he buys, or services such as 
decorating his house, and has made it a habit to file receipts 
for the payments he makes in such matters. It was expressly 
on behalf of ordinary householders that the second debate in 
the House of Lords was started. Such a person, knowing 
that a receipt would not now be sent for a particular pay- 
ment, has (we gather from the newspapers) not infrequently 
in the last few months retained the statement of account, 
in order that he might have a record of the purposes for 
which the cheque was drawn. Some firms, in order to meet 
this desire on the part of their debtors, have had a tear-off 
slip attached to their statements of account; this slip. if sent 
with the cheque, enables their own accountant to link the 
payment received to the account which has been sent out, 
whilst the customer can keep the body of the statement for 
his records. In the House of Lords one peer complained of 
a version of this practice, in which firms had supplied a 
tear-off slip in blank and had the “ impertinence” (as he 
expressed it) to request him to copy on to the slip the items 
of account. No doubt for some of the householder’s recur- 
ting payments a record of purpose is unnecessary. If his 
pass book shows that he has drawn a cheque regularly every 
quarter in favour of the gas board and electricity board, and 
regularly every half year in favour of the rating authority, 
he cannot doubt what was the subject of these payments, 
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which are unlikely to be denied by the boards or rating 
authority, and for practical purposes are sufficiently evidenced 
by his filing the cheque when it comes back to him. So also 
his tailor’s name, appearing in his pass book perhaps once 
a year, suggests without difficulty that the cheque was paid 
for such and such a suit; it is otherwise when he makes 
payments to tradespeople such as a departmental store, with 
whom he deals for several types of commodity, settling the 
account at monthly intervals. In this case the cheque, when 
it comes back to him through the bank, will not itself tell 
him what are the items in the account which he has dis- 
charged, nor has he, unless he keeps a number of invoices, 
often for trumpery amounts, the evidence to prove that he 
has paid for certain items, if the trader queries this. Even 
where the person drawing the cheque deals with its recipient 
for one commodity alone, as in our instance of the tailor’s 
bill, the indorsed cheque is not really a safeguard against a 
further claim for the same amount of money. An instance 
was mentioned in the House of Lords, in which a tailor 
alleged that a cheque paid to and indorsed by him was not 
given in settlement of his account for clothes, but had been 
cashed by him as a favour to the customer. The position is 
made worse for the private person by practices recently 
adopted by some banks. One at least of these has lengthened 
the normal interval between statements for the customer’s 
pass book, unless the customer asks specially for more fre- 
quent accounting, and had (before the Cheques Act, 1957) 
ceased sending paid cheques back to the customer, unless 
these were expressly asked for. Another had, before the Act 
of 1957, adopted the practice of entering in the customer’s 
pass book nothing except the number of the cheque which the 
bank had honoured on his account, leaving him after an inter- 
val of time to link this with the counterfoil, and with whatever 
private record he had kept of several items which he had 
eventually paid for together by a single cheque. Incidentally, 
a cheque which comes back to the person who drew it may 
be more difficult to file than a receipted bill, which is usually 
larger and on less flimsy paper—though this experience seems 
contrary to the practice, widely adopted commercially in 
recent years, of using cheques with a receipt form printed on 
the back, to be combined with the indorsement. This practice 
could only be intended to enable the firm which drew the 
cheque to file one document instead of two. It seems to be 
generally thought that this practice will now be abandoned. 


Lord Hailsham on the Government’s behalf urged a return 
to the practice of giving formal receipts. Unless this is done, 
the saving to banks and large commercial undertakings, 
through not having to look for the indorsement on a cheque, 
may be offset by a great deal of inconvenience to other 
people. Rating authorities, however, need not be conscience 
stricken, seeing that a cheque for rates can hardly be mis- 
taken for any other payment. 


ADDITIONS TO COMMISSIONS 


MONMOUTH COUNTY 

John Edwin Price, The Grondra, Shirenewton. 

Leonard Price, Milfraen, Victoria Road, Chepstow. 

Mrs. Elsie May Rogers, Llanerthill, Llandenny. 

The Hon. Fitzroy John Somerset, Cefn Tilla Court, Usk. 

Mrs. Elizabeth Margaret Emily Thomas, Homestay, Bryngwyn 
Road, Newbridge. 

William George Thomas, 14 Hill Top, Cwmbran. 

Sir William James Cooper Thomas, Bart., Rockfield Park, 
Monmouth. 

Alexander John Baden Townsend, Lower House Farm, Raglan. 

Mrs. Eira Gwen Williams, Bryn Cerrig, Graig-y-Bedw Road, 
New Tredegar. 
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FLOTSAM AND JETSAM, FINDALLS AND WAIFS 
(NOT TO MENTION LIGAN OR LAGAN) 


By ESSEX 


It is in the winter of the year that those who have access to the 
seashore dream of finding something useful—even if it appears 
to be only a broken piece of a packing case which the cook threw 
over the rail with the swill. It might have been part of a bullion 
box. 


May the lucky ones who find something of value keep it ? 
They probably will since dodging the Exciseman is a traditional 
British winter sport, like skiing in Switzerland. But it is interest- 
ing to know if there is anything to plead when you're caught, and 
there is nothing to lose thereby, as it is never possible to plead 
ignorance. 


Generally speaking, at common law, wreckage cast ashore 
was known as “ wreck” and was a perquisite of the Crown or 
some private person to whom the Crown had granted the right. 
Similarly the Crown, as a droit of Admiralty, took anything 
found abandoned and floating on the sea. As a matter of public 
policy the law of salvage, derived from Roman Law, provided 
that a high reward should be paid to those who saved life or 
salvaged property at sea to encourage them to do it, because it 
could usually only be done at personal risk. 


Statutes of the past century have clad these rules with 
technicalities, and appointed Receivers to act in the Crown’s 
interests. It is, therefore, necessary to examine the position 
carefully to know what personal profit you may get out of 
beachcombing, treasure seeking, or salvage work. An instance 
is known where a ship had to slip her anchor in a bay in which 
she had sheltered. The position was noted. The insurers paid, 
and they and the shipowners passed the information and their 
rights to a salvage firm whose reward was, consequently, to be 
what they could sell the anchor for. The anchor was duly 
recovered and landed. Then the receiver stepped in, and the 
salvors found the true position very different from the apparent 
one. 


Leaving on one side, for the moment, questions of definition, 
such as what wreck is or what is subject to the law of salvage, 
it is clear from the Merchant Shipping Act, 1894, that the 
owner-finder may keep wreck but must give notice of his find 
to the receiver. Any other finder must actually hand it over 
to the receiver. Section 518 covers this, and it is extended by 
by s. 72 of the Merchant Shipping Act, 1906, to the high seas 
as well as territorial waters of the United Kingdom. 


The receiver, in turn, must advertise the property within 
48 hours and the owner may claim it, and take it forthwith, on 
paying the receiver's statutory fees and expenses. “‘ Foreign” 
wreck must in addition pay customs dues. If the owner does not 
claim the property within one year it is sold by the receiver who 
keeps (or used to keep; he is now on salary) his fees and expenses, 
and pays the balance to the Crown or the wreck-right owner. 


Next, as to property salvaged, or saved from the sea and 
brought in, the receiver must, by the same Act, “ detain” it 
until the proper reward is paid for the salvage services. Here, i.e., 
where there is a salvor in the picture, the receiver's right to detain 
the property supersedes the owner’s right to claim it, but in all 
other respects the cases are parallel and the goods are kept, 
usually for a year, and then sold as before. The receiver must 
take the salvage reward, and pay it to the salvors, as well as 
taking his own fees and expenses. Once the owner has paid what 
he ought the “ detention,” either of property or of wreck, is 


released. Until payment is made (or process is issued, when 
it comes under the control of the court) the receiver goes on 
keeping it, but other security may be substituted or he may sell 
or, if unclaimed by an owner, after a year, or otherwise (provided 
that the owners know he has it) at any time if— 

(i) the amount of the salvage to be paid is not disputed but 
payment is not made within 20 days; or 

(ii) where paytnent is not made within 20 days of a court 
decision as to the amount, if no appeal lies from that court or if 
no appeal is lodged within the 20 days. The proceeds, less fees, 
expenses, and salvage (i.e., the reward), are payable to the owners 
or other persons entitled. 


What then is wreck, and what comes under this law of salvage 
that (whether or not the owner contracted to or wants to) he 
must pay the salvor a proper reward ? 


WHAT IS A WRECK ? 


There appear to be two or three meanings, and three historical 
stages or degrees of meaning, of the term wreck. The common 
law meaning is, if not the earliest, the earliest needed here, 
although anyone wishing to delve deeper will find much of inter- 
est and much to amuse in Roman Law and the laws of Oleron 
with their bloodthirsty “‘ he shall lose his head”’. Constable’s 
Case (1601) 5 Co. Rep. 106 declares that “ nothing shall be 
wreccum maris*, but such goods only which are cast or left on 
the land by the sea; for wreccum maris significant illa bona, 
quae naufragio ad terram appelluntur; flotsam is when a ship 
is sunk, or otherwise perished, and the goods float on the sea; 
jetsam is when the ship is in danger of being sunk and to lighten 
the ship the goods are cast into the sea, and afterwards notwith- 
standing the ship perish. Lagan, vel pontius ligan, is when the 
goods which are so cast into the sea, and afterwards the ship 
perishes, and such goods cast are so heavy that they sink to the 
bottom, and the mariners, to the intent to have them again, 
tie them to a buoy, or cork, or such other thing that will not sink, 
so that they may find them again, and dicitur lig, a ligando; 
and none of these goods which are called jetsam, flotsam, or 
ligan, are called wreck so long as they remain in or upon the sea; 
but if any of them by the sea be put upon the land, they shall be 
said wreck.” 


Notice the two essentials, the destruction of the ship and the 
arrival of the “‘ goods” on the shore. These restrictions have 
since been lifted, just as an attempted narrowing by statute 
(Westminster I, 1275) came to be ignored, and has been lifted. 
This was that it should not be wreck where a “ dog, cat or man 
escape quick (i.e., alive) out of the ship.’”” The Merchant Shipping 
Act, 1854, as repeated and consolidated in the Merchant Ship- 
ping Act, 1894, which is still, in size as well as effect, the “ Bible” 
on the subject, extended the definition to cover what has not 
yet reached the shore by providing (s. 510 of the Act of 1894) 
that “‘ The expression ‘ wreck ’ includes jetsam, flotsam, lagan, 
and derelict found in or on the shores of the sea or any tidal 
water.”’ This includes an addition, derelict, as well as an exten- 
sion of the term to cover flotsam, jetsam and lagan still at sea, 
not yet come ashore. The intention was, apparently, to combine 
the old jurisdictions of the Admiral and of the land courts so 

[* The Law Latin oddity, like the ordinary word “‘ wreck” is said to 
be derived from Old French varech, and this in turn, by some strange 
process, from naufraquin.—Ed., J.P. and L.G.R.} 
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that the section must be construed “ in, or on the shores of,” 
rather than the more plausible at first sight “in or on, the 
shores of.” 
DERELICT 
It remains therefore, firstly, to examine what is covered by the 
term derelict, and, secondly, to tie up, as far as may be, some 
rather interesting loose ends. 


Whatever derelict is, it must be emphasized that it is included 
in and covered by the term “‘ wreck” in the Merchant Shipping 
Act, with the consequence that the above referred to receiver’s 
rights and duties arise in respect of it. If it is found or salved 
by anyone but the owner the receiver must have it, and detain it 
until all is paid that ought to be paid and so forth. 


Derelict, like wreck, has several meanings. Lord Stowell, in 
The Aquila (1791) 1 Ch. Rob. 37, 40 referred to legal derelict as 
anything unintentionally abandoned by the owner. Here the 
owner can reassert his rights if the property is later salved. 
Sometimes the term is used in the lay sense of a ship abandoned 
or deserted at sea (see Cossman v. West (1887) 13 App. Cas. 160). 
Normally, however, it refers to a ship, ship’s cargo, or ship’s 
apparel when they are abandoned or deserted at sea by those in 
charge without either any intention of returning (sine animo 
revertendi) or any hope of recovery (sine spe recuperandi). 


There is a statutory extension for aeroplanes and their cargo 
or apparel, but apparently it is a strict rule that it is not every- 
thing found at sea that is capable of being the subject of salvage 
operations that will, ipso facto, without any agreement earn the 
salvor a reward. This rule was not relaxed in favour of a buoy 
lit by gas (The Gas Float Whitton No. 2 (1896) P. 42) or a raft 
of timber that drifted out of a river (Palmer v. Rouse (1858) 
L.J. 437) but it will cover ships or their cargo raised from the 
sea The Catherine (1848) 12 Jur. 682; The Cadiz and The Boyne 
(1876) 35 L.T. 602. 

The term “‘ derelict ’’ is reminiscent of the Roman Law’s res 
derelicta and bona vacantia to which the Crown has a right. It 
is said that the Crown’s right to bona vacantia arises to prevent 
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strife. It is also said that there is an exception for goods lost or 
designedly abandoned, but if so, at sea at any rate, it must be 
an exception more honoured in the breach than the observance. 
Wreck, including derelict, on shore that is unclaimed goes to 
the Crown or any person to whom the Crown’s right has been 
granted. Wreck including derelict afloat, that is salved but 
unclaimed, goes to the Crown, being condemned as a droit of 
Admiralty. The Crown’s entitlement would, in such a case, 
probably extend to any objects found floating, whether ships, or 
just timber as in Palmer v. Rouse, supra, and in such a Case it 
still might not be necessary for the Crown to allow a salvage 
reward. The Crown has a different, and superior, claim of 
right to enemy property found in the High Seas and this is 
probably a Crown droit and not an Admiralty droit. Inci- 
dentally, that is not the end of the matter as far as the Crown’s 
rights are concerned. If what is salvaged, or cast ashore, are 
foreign goods customs dues also are payable. 


Then there is apparently a special rule that salvage is applicable 
to Royal Fish and in The Lord Warden of the Cinque Ports v. 
The King (2 Hagg Adm. 438) Dr. Phillimore bases this right on 
the legal theory that royal fish before and at the time of their 
capture are already the property of the King. This brings us 
back to bona vacantia, because Blackstone says the Crown’s 
right to bona vacantia only arises in certain specified cases, viz. 
treasure trove, Royal fish, waifs, estrays, wreck, jetsam, flotsam, 
and ligan. Apparently the three last named only became wreck 
when cast ashore and there is a line of cases dealing with the 
problem when ashore is not ashore. That is the cue to point 
out that a waif is not an orphan even in a storm. Waifs, bona 
waivata, are goods stolen and waived (not waved), or thrown 
away by the thief in his flight. He has (generously) waived his 
claim to them. Estrays, strays as we call them, again are not 
neglected children but valuable animals found wandering with 
no man knowing the true owner. 


What are findalls? Only Blackstone knows, but they are 
probably not keepings. 


WEEKLY NOTES OF CASES 


PRACTICE NOTE: CASES STATED 


Case Stated—Notice of appeal—Stating and filing of case and 
notice out of time—Power of court to extend time—Need for 
application supported by affidavit. 

On July 29, 1958, Lord Goddard, C.J., called attention to 
the practice with regard to extensions of time for the stating of 
a Case, the lodging of the Case at the Crown Office, and the 
serving of a notice of appeal. 

The Lord Chief Justice said that, if magistrates did not state 
the Case within the statutory time, that is to say, three months, 
the court had power to extend the time, but an application to 
extend the time must be made and reasons shown why the court 


should extend it. Further, the rules provided that the Case should 
be lodged at the Crown Office within 10 days of its being stated 
and within 14 days after receiving the Case a notice of ap 
should be served. A statement appeared in Griffits’ Guide to Crown 
Office Practice, p. 66, that failure to act within the prescribed 
time could be remedied by a consent order being filed in the 
Crown Office, but the court knew of no authority for that pro- 
position. The court had power to extend the time for stating 
the Case and for lodging it, but an application must be made to 
the court, and an affidavit must be filed explaining the delay and 
asking the court to exercise its power. 
(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


MISCELLANEOUS INFORMATION 


COUNTY BOROUGH OF EASTBOURNE: CHIEF 
CONSTABLE’S REPORT FOR 1957 

For the first time since the war this force was able, during 1957, to 
be at full strength. By December 31, 1957, the figure was 123, four 
short of establishment, but there were two members seconded to other 
duties. There was a reduction, during the year, of nine in the strength 
of the special constabulary, leaving 48 men and four women. The 
reduction is stated to be due to the fact that all members are now 
tequired to perform occasional duties. The chief constable considers 
that to justify the supply of uniform one attendance per month is the 
minimum. 
; Recruiting to the regular force did not present any difficulty; it 
is disappointing to read once again, as in a number of other reports, 
that of those rejected the majority were below the required educational 


Special mention is made of ‘the co-operation shown by residents 
and visitors, especially the motoring section of the public, following 
the advice I have offered through leaflets drawing attention to the 
pitfalls that may be encountered in a holiday town such as Eastbourne.” 
In consequence prosecutions for minor infringements of the motoring 
laws have been few, and many letters have been received from all 
sections of the community thanking the police for the help and guidance 
received. 

Under the heading of “ Lost and Found Property ” we find that 
the following sums of money were found and returned to the losers 
during 1957: £75, £275, £102, £93, £88, £51 and £45. In only one 
case was any reward left with the police for the finder, and the hope 
is expressed that the other finders were suitably rewarded. Many 
smaller sums, including “‘ the frequent 10s. note,” were also handed 
in, a tribute to the honesty of people which is in pleasing contrast to 
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the crime figures which so frequently record dishonesty of one kind 
and another. 

Recorded crimes numbered 704, compared with 607 for 1956; 397 
were cleared up. The main increase was in simple larceny (263 com- 

red with 200). Indecent assaults on females increased from 20 to 

2. The offenders were detected and dealt with in all 32 cases. 

One hundred and thirty-two juveniles were reported for 188 offences 

of various kinds; 35 of them, who were concerned in 93 offences, 


VOL. 


were taken before the juvenile court and the remaining 97 were 
cautioned. 

In writing of road accidents the chief constable reports that follow. 
ing an increase in casualties during the first six months of 1957 he 
introduced, in mid-July, additional motor cycle patrols. “It is sig. 
nificant that for the second six months the casualties were 202, com. 
pared with 231 in 1956, a drop of 12 per cent.” 


PERSONALIA 


APPOINTMENTS 


Mr. G. G. Lind-Smith has been appointed recorder of Birken- 
head. He was recently appointed deputy chairman of Cheshire 
quarter sessions, in succession to Mr. Francis Williams, Q.C. 


Mr. A. G. Curtis, O.B.E., has been appointed, as from 
October 1, next, transport commissioner for Wales and Mon- 
mouthshire, and Mr. I. Owen, M.B.E., chairman of traffic com- 
missioners and licensing authority for the South Wales Traffic 
Area as well as deputy transport commissioner. Mr. C. R. 
Hodgson, O.B.E., the present chairman of the traffic commis- 
sioners and licensing authority for the South Wales Traffic Area, 
will take over from Mr. Curtis as chairman of the traffic com- 
missioners and the licensing authority for the East Midland Traffic 
Area. These appointments are by the Rt. Hon. Harold Watkin- 
son, M.P., Minister of Transport and Civil Aviation and follows 
the Government's policy that a senior civil servant should repre- 
sent the Ministry of Transport generally in Wales. In addition 
the new transport commissioner will undertake all the responsi- 
bilities and duties which are normally those of a regional traffic 
commissioner. As well as representing the Ministry in Wales and 
Monmouthshire he will report to the Ministry Welsh public 
opinion on the Ministry's activities and on transport questions 
affecting it. 


Mr. W. Bryn Davies and Mr. C. Edgar Shelly are retiring as 
part-time clerks to the justices of Woking and Chertsey, respec- 
tively. From November, next, a full-time clerk will be serving 
both divisions: he will be Mr. George Leach Whiteside, B.A. 
Mr. Davies will devote his whole time to private practice and 
his assistant Mr. A. F. P. Bellew, will also be reverting to private 
practice. Mr. Bellew has been assistant to Mr. Davies and 
before that to his late father, Mr. W. Davies, for nearly 40 years. 
The late Mr. W. Davies was appointed the first clerk of the 
newly-created Woking petty sessional division in 1910. On his 
retirement after nearly 40 years he was succeeded by his only 
son, Mr. Bryn Davies. For many years Mr. Bryn Davies was 
associated with his father in the practice of W. Davies & Son, 
solicitors, of High Street, Woking. He assisted regularly in the 
magistrates’ clerk’s work by acting as deputy clerk and taking 
charge of the second court. He was articled with Messrs. Joyn- 
son Hicks & Co., of Lennox House, Norfolk Street, Strand, and 
was admitted in 1931. He was for a year with the Surrey county 
council as an assistant solicitor, and then went into his father’s 
office. He was an adjutant in the R.A.F. from 1940 to 1944, 
when he was invalided out of the service. 


Mr. Shelly was admitted in 1919. After holding a number of 
local government posts including the clerkship to the former 
Surbiton urban district council for eight years, he entered private 
practice as a partner in the firm of Messrs. Durham & Co., of 
Kingston-on-Thames and Chertsey. He was appointed clerk to 
the Chertsey justices in 1939. He has always taken an active 
part in the work of the Justices’ Clerk’s Society. He was elected 
a member of the Council of that body in 1949 and was president 
in = He was also president of the West Surrey Law Society 
in 1949. 

Mr. Whiteside was educated at Exeter and Exeter College, 
Oxford, and articled to his father, Mr. J. Whiteside, O.B.E., clerk 
to Exeter magistrates, and Sir Sydney Littlewood of London and 
Kingston-on-Thames. He was admitted in 1952 and entered the 
practice of Messrs. Allen Pratt & Geldard, solicitors, Cardiff. In 
1954, he was appointed assistant solicitor to Mr. G. S. Green, 
clerk to the Manchester county justices, and for the past three 
years he has been deputy clerk to the Manchester justices. 


Mr. D. Emrys Morgan, prosecuting solicitor to the county of 
Essex since 1953, has been appointed city solicitor for Birmingham 
in succession to Major M. P. Pugh, D.S.O., M.C., who retires in 
November. After serving articles with the town clerk of Cardiff, 
Mr. Morgan was with the Indian Army from 1940 to 1946 and 
saw service in India, Burma and Malaya, eventually holding the 


rank of Lieutenant-Colonel. On demobilization he commenced 
in practice as a solicitor in Carmarthen, before becoming an 
assistant solicitor to Nottingham city council in 1949 where he 
stayed until his appointment with Essex county council in 1953, 


Mr. E. A. Austerberry, town clerk of St. Ives, Cornwall, has 
been appointed administrative officer to Basildon development 
corporation, Essex. 

Mr. William Dennis Wilson has been appointed assistant 
solicitor to Newcastle-on-Tyne city council. He was formerly 
legal assistant in the town clerk’s office of Gateshead county 
borough council. He was articled to Mr. J. W. Porter, former 
town clerk of Gateshead and the present town clerk, Mr. C. D. 
Jackson. He succeeds in his new post Mr. Ian Todd, LL.B., now 
assistant solicitor to the National Coal Board. Mr. Todd was 
articled to Mr. H. B. Portnell, solicitor, Hexham. 


RETIREMENT 


Mr. A. D. Boggust retired from his position as clerk to East- 
leigh, Romsey and Totton, Hants., justices at the end of July, 
last, and has been succeeded in the post by Mr. G. S. Gibbons, 
formerly clerk to Nuneaton and Atherstone, Warwickshire, 
justices. Mr. Boggust started as a junior clerk in 1909 and has 
been almost continuously connected with the courts ever since, 
with the exception of a short period during the 1914-1918 war. 
After the war, he served as assistant clerk in the Hythe division 
from 1919 to 1922, and then for many years as deputy clerk to 
Mr. J. C. Dominy, magistrates’ clerk for Eastleigh division. 
After the death of Mr. Dominy in 1940, he was appointed 
clerk to the justices. In 1945 the Romsey county, Romsey borough 
and Totton courts were added to his jurisdiction. 

Mr. Gibbons is succeeded at Nuneaton and Atherstone by Mr. 
John Dennis Berryman, present deputy chief clerk at Thames 
magistrates’ court, London, who will take up his new duties on 


September i, next. 
ERRATUM 
We regret that at 122 J.P.N. 540, we announced that Super- 
intendent W. Farley had been appointed assistant chief constable 
of “ Worcestershire.” This, of course, should have read “ Mon- 
mouthshire.” We apologise to Mr. T. R. Gaylor, who remains 
assistant chief constable of Worcestershire. 


NOTICE 
SOLICITORS’ ARTICLED CLERKS’ SOCIETY 
Activities for September, 1958 

The following activities are arranged for your enjoyment, and 
the measure of their success will be determined by the strength 
of your support. 

Friday, 12: Visit to a commercial television programme. We 
have been extremely fortunate in obtaining a limited number of 
tickets for a rather interesting programme, namely, “ Turnabout. 
For further details, contact without delay Brian Burrett at 
HOLborn 0874. 

Wednesday, 17: New members’ evening. At the Law Society's 
Hall, 6.30 p.m. for 7 p.m. At this activity alone refreshments 
will be free. An enjoyable evening when the president an 
his committee, together with present members, have the chance 
of getting to know new members over a “natter and noggin. 
All members welcome. 

Tuesday, 23: Swimming party. Once again our aquatic friends 
take to the brine led by Brian Burrett. Either meet at the 
Dolphin Swimming Pool, Victoria, or contact him at his office, 
HOLborn 0874 for further details. 

Tuesday, 30: Hat debate. This lively form of debate will be 
held at the Law Society's Hall at 6.30 p.m. Refreshments will 
be available at popular prices. With your support an interesting 
evening is assured. 
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“AND THEN THE JUSTICE—” 


The forthcoming resignation of Lord Goddard from the 
office of Lord Chief Justice of England, which he has held 
since 1946, has inevitably produced a number of valedictory 
notices in the newspapers; and the considerations which 
should weigh with the authorities in nominating a suitable 
successor (without any tactless mention of names) has been 
ventilated by The Times in an outspoken leading article. By 
general consent a great master of the common law, Lord 
Goddard has been most active and energetic in the dispatch 
of judicial business. Readers of the law reports cannot but 
be struck with astonishment and admiration at the multi- 
farious nature of the duties imposed upon and performed 
by him—as a Judge of first instance in both civil and criminal 
cases; as president of the Queen’s Bench Division (a post 
which carries with it membership of the Rule Committee and 
much administrative work); as head of the Divisional Court 
of Queen’s Bench, of the Court of Criminal Appeal and of 
the Courts Martial Appeals Court; he also sits as a 
member of the Judicial Committee of the Privy Council 
and as a Lord of Appeal. He is also (though this not 
always remembered, even by lawyers) a member ex officio of 
the Court of Appeal. He has taken, from time to time, a 
prominent part in debates on judicial questions in the House 
of Lords. To the foreign observer it might appear that he 
is the very incarnation of that Lord High Everything Else 
whom W. S. Gilbert portrayed so unforgettably in The 
Mikado. 

Justices of the peace have a very special interest in the 
personality of the Lord Chief Justice, since so many of their 
decisions are taken, on a Case Stated, before the Divisional 
Court of Queen’s Bench. Lord Goddard has not been spar- 
ing of either praise or blame, whenever it appeared to him 
that the conduct of a case in the court below merited either. 
The judgments of the Divisional Court, frequently pro- 
nounced by him, have guided and set precedents for magis- 
trates On numerous occasions; his vigorous enunciations of 
points of law will be quoted at their sittings for many years 
to come. 

It is a curious thing that the holder of so high and essen- 
tial an office as that of Lord Chief Justice should appear in 
so comparatively low a position in the Table of Precedence. 
Whereas the Lord High Chancellor is given a place (strangely, 
it may seem) between the Archbishops of Canterbury and 
York, immediately after the Sovereign and other members of 
the Royal Family—ranking even before the Prime Minister 
—the Lord Chief Justice of England is preceded also by 
members of the peerage, their eldest sons, by the bishops 
and by the younger sons of all peers except barons, by- the 
Officers of the Household, Knights of the Garter, Privy Coun- 
cillors, and the Chancellors of the Exchequer and of the 
Duchy of Lancaster. Much of this is an anachronism, dat- 
ing from the Statute 31, Henry VIII, c. 10 “ for the placing 
of the Lords in Parliament,” as subsequently amended in 
the reigns of Elizabeth I and William and Mary. But it is 
one of the many incongruities in legal affairs with which 
Englishmen have learned to live. 

Another, as The Times has recently commented, is the 
matter of appointment. Although it is often stated that. in 
England, the members of the Judiciary are quite separate 
from and independent of those of the legislature and of the 
executive branches of the State, this is not altogether true. 
For although, by virtue of the Supreme Court of Judicature 
(Consolidation) Act, 1925, s. 12 (2), no Judge of the High 


Court is capable of being elected to or of sitting in the House 
of Commons, the reverse process is by no means uncommon ; 
many lawyers, in fact, who have won their spurs as politicians 
—particularly those who have been Law Officers of the 
Crown—have come to regard high political office as a 
stepping-stone to the bench. Nor is there anything to pre- 
vent a member of the Judiciary who happens to be a peer 
from sitting, speaking and voting during the political debates 
of the House of Lords. It is literally true that there is no 
such office, in this country, as that of Minister of Justice; 
but in practice the Lord High Chancellor has analogous 
duties—and he is the only one among the Judges of the High 
Court (under s. 12 (1) of the last-mentioned Act) who does 
not hold his office “ during good behaviour.” None of the 
other Judges can be removed except on an address to the 
Crown by both Houses of Parliament; but the Lord Chan- 
cellor comes and goes (like the Law Officers) with changes 
of party government. Moreover, to make confusion worse 
confounded, the puisne Judges of the High Court are 
appointed by the Crown on the nomination of the Lord 
Chancellor; but the Lord Chief Justice is appointed on the 
Prime Minister’s nomination. It would appear, therefore, 
with all respect, that political influence is by no means 
excluded in certain cases. Lord Goddard is one of the out- 
standing exceptions. He has taken no active part in politics 
but was a Judge of the High Court from 1932 to 1938, a 
Lord Justice of the Court of Appeal from 1938 to 1944, and 
a Lord of Appeal in Ordinary from 1944 to 1946. 


Multifarious as are the duties of Lord Chief Justice in 
England, it is as well that he is not expected to perform all 
the functions of his prototype in Ancient Israel. The Book 
of Judges records the exploits of a number of individuals 
who, despite their designation, seem to have had less to do 
with judicial than with military, political and diplomatic 
affairs. Some of the last-named are very much of the 
“ cloak-and-dagger ” variety. There was that nasty business 
(in Chapter 3) of Ehud, “a man left-handed,” by whom the 
children of Israel sent a present to Eglon, King of Moab, 
who “ was a very fat man”; his corpulence proved his ruin, 
for when Ehud, at a confidential interview, stabbed him with 
a dagger held in his left hand, “ the haft also went in after 
the blade, and the fat closed upon it, so that he could not 
draw the dagger out of his belly.” Then we read (in Chapter 
7) of the stratagem of Gideon, another of the Judges, which 
enabled him, with a very small force, to overcome the hosts 
of Midian ; and, in Chapter 11, of Jephthah, his victory over 
the Ammonites, and his rash vow to sacrifice “ whatsoever 
should come forth from the doors of his house ” to meet him 
on his return—which proved to be his daughter and only 
child. 

But the greatest of the Judges of those times was 
undoubtedly Samson, whose feats included rending lions apart 
with his bare hands, carrying away “the doors of the gate 
of the city, and the two posts, bar and all,” and finally bring- 
ing down the Philistines’ House of Lords about their ears 
by leaning on the two main pillars. No such displays of 
mere physical strength have been required of Lord Goddard 
to display; but we can still say of him, on his retirement, 
adapting the words applied (in the 34th Chapter of Deuter- 
onomy) to another great lawgiver—Moses: 


“He was fourscore and one years old; his eye was not dim, 
nor his natural force abated.” 
A.L.P. 
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1.—Adoption—Child born during mother’s previous marriage— 
Birth concealed from former husband—Joint adoption by 
mother and present husband, father of the child—Should first 
husband be made respondent ? 

We were obliged to you for your answer at 122 J.P.N. 588. We 
note that you consider the evidence on oath of the mother of the 
child and that of her present husband acknowledging that he is the 
father of the child, which was born whilst the mother was married 
to another man, is sufficient and that the former husband’s consent 
to the proposed adoption is not necessary and that it is not neces- 
sary to make him a respondent. 

As the child was born in wedlock, it is deemed to be the 
child of the first marriage. Beyond the fact that the mother 
caused the birth to be registered without showing the name of 
the father, there is no evidence to show that he did not know of 
the child’s existence. Can the mother in such circumstances 
bastardize the child without giving him an opportunity of being 
heard ? According to the mother the former husband never made 
any contribution towards the child’s maintenance, but that of 
course is only her word. Do you not think in the special circum- 
stances of the case he is a person within r. 9 (d) of the Adoption 
of Children (Summary Jurisdiction) Rules, 1949 and 1952, on 
whom notice of the intended application should be served ? 

GASTON. 
Answer. 

If the court is not satisfied by the evidence as to non-access, 
the presumption as to legitimacy is not rebutted, and the first 
husband must be made a respondent under r. 9 (a). If the court 
is so satisfied the consent of the first husband in the capacity of 
parent is not required and it will then be for the court, having 
regard to all the circumstances, to decide whether “ in the opinion 
of the court he ought to be made a respondent to the application.” 


2.—Affiliation—Complainant’s change of address between date 
of complaint and date of hearing—Affiliation Proceedings 
Act, 1957, s. 3. 

On May 19, 1958, a single woman, aged 20 years, laid a com- 
plaint before the justices of division X for a summons under the 
above Act. She came to reside within the petty sessional division 
of X in November, 1957, when she was four months pregnant, 
having formerly resided in the neighbouring borough of Y, until 
such time as her grandparents were unable to look after her. 

At the hearing of the complaint on June 16, 1958, the com- 
plainant said that she had moved back to the borough of Y on 
Saturday, June 14, as the person who had befriended her and 
with whom she had been living within the division of X, had 
then moved to the borough of Y and would remain there. 

There is every likelihood that the complainant will shortly 
marry the defendant, and with that in view she is to ask for 
proceedings in division X to be withdrawn. 

Nevertheless, in view of the change of residence, between the 
date of complaint and the date of hearing, have the justices in 
division X jurisdiction to make an order, if the case were to pro- 


ceed to the point of proof ? 
FLIMo. 


Answer. 

The justices in division X have jurisdiction to make the order. 
This is so because of the wording of s. 3 (1) of the Affiliation 
Proceedings Act, 1957. This section restores the position to what 
it was before 1952 under ss. 3 and 4 of the Bastardy Laws 
Amendment Act, 1872. Those sections were repealed by the Mag- 
istrates’ Courts Act, 1952, and re-enacted by s. 51 of that Act with 
a change in wording which required the complaint to be heard 
by a magistrates’ court acting for the petty sessions area in which 
the mother resided. That section is now itself repealed by the 
1957 Act and re-enacted in much the same form as in the 1872 
Act. 


3.—Children and Young Persons Act, 1933—Care or protection 
proceedings—Enforcement of attendance of parent. 

A child is brought before a juvenile court by a local authority 
under the provisions of s. 62 of the 1933 Act as being in need of 
care and protection on grounds contained in s. 61 (1) (a) of that 
Act. 


tions must be typewritten or written on one side of the paper only, and should be in duplicate, 


_ The parent, who is available, has had due notice of the applica- 
tion but fails to attend the hearing and is reluctant to attend for 
no valid reason. The court is of the opinion that as the parent 
may be deprived of the custody of the child, the parent, by virtue 
of the provisions of s. 34 (1) of the 1933 Act, ought to be com- 
pelled to attend and propose to issue a warrant for the purpose 
under r. 30. 

It is argued by the local authority that the attendance of the 
parent is not necessary and that if the parent is not disposed to 
attend, after due notice, the application can be safely dealt with 
3a — Do you agree having regard to the provisions of 
s. 

If a warrant is to be issued, can you refer me to an appropriate 
form of warrant. There does not appear to be a prescribed form. 

V. SILVER. 
Answer. 

Rule 30 of the S Jurisdiction (Children and Young 
Persons) Rules, 1933, refers to the S Jurisdiction Acts, 
and r. 16, ibid., provides that the provisions of s. 1 of the Sum- 
mary Jurisdiction Act, 1848, shall apply to such proceedings as 
if the application were by way of complaint for an order. The 
Summary Jurisdiction Acts were repealed and substantially re- 
enacted by the Magistrates’ Courts Act, 1952 and the appropriate 
provisions of the Act appear to be ss. 45, 46 and 47. 

Rule 30 authorizes the issue of a summons or warrant, and as 
a warrant can be issued under s. 47 only after a summons has 
been served, we are of the opinion that a summons should be 
served upon the parent, if he does not attend after receiving 
notice in the form No. 4 prescribed by the rules. 

If this is done we think that a warrant may be issued if it is 
proved to the satisfaction of the court that the summons was 
served on the parent a reasonable time before the hearing and 
that he had adequate notice of the time and place of the 
adjourned hearing, and if the complaint has been substantiated 
on oath: s. 34 (3) of the Children and Young Persons Act, 1933, 
enacts that the court is to require the parent’s attendance unless 
satisfied that it would be unreasonable to do so. It seems, there- 
fore, that if the court is so satisfied, it is proper to hear the case 
in the parent’s absence, but that otherwise he should be required, 
by warrant if necessary, to attend. 

Form No. 28 prescribed by the Magistrates’ Courts (Forms) 
Rules, 1952, might be adapted by deleting references to informa- 
tion or offence, and substituting references to the complaint. 


4.—Criminal Law—“ Joint” charge—One defendant found not 
guilty—Conviction of the other. 

It often happens that the police charge two or more persons 
jointly, for example with joint larceny, and the evidence does not 
disclose a joint enterprise, but rather the commission of the 
offence by one person only. : 

Is there any authority, and if so, what, for the conviction of 
that one person only, and if so, should the conviction be 
recorded as “joint larceny” or simply as “larceny,” or, as the 
prosecution has failed to prove a joint enterprise, are all the 
defendants entitled to be dismissed. — 

0. 


Answer. 

To charge two or more defendants jointly with (concerned 
together in committing) an offence is only one way of alleging 
that each of them took such a part in the commission of the 
offence as to be guilty of that offence. If it is proved that the 
offence charged (larceny, for example) has been committed, 
fact that the evidence against one defendant is not sufficient to 
justify his conviction is no reason for not convicting another 
fendant against whom there is sufficient evidence. : 

We are not dealing here with the position when the charge 1s 
one of conspiracy. 


5.—Criminal Law—Young person charged with indecent assault 
on adult female—Summary trial—Sexual Offences Act, 1956, 

s. 14—Magistrates’ Courts Act, 1952, s. 20. 
I shall be glad of your opinion as to whether sch. 2 to the 
Sexual Offences Act, 1956, precludes the summary trial ‘of 
an information against a young person for indecently assaulting 
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a female above the age of 16 years. (Please see s. 14 of the 

Sexual Offences Act, 1956, and footnote (a) thereto in the 90th 

edn. of Stone, p. 2279, and also s. 20 of the Magistrates’ Courts 

Act, 1952.) HALON. 
Answer. 

Summary trial in this case is not precluded because of the 

saving contained in s. 37 (7) (a) of the Sexual Offences Act, 1956. 


6—Husband and Wife—Maintenance order—Remarriage of wife 
—Whether collecting officer should inform husband. 

As collecting officer I receive monies under a maintenance 
order from a husband for the maintenance of his wife and child. 
The wife divorced her husband some time since and has just 
notified me that she has remarried. I shall appreciate your guid- 
ance as to whether I should pass this information on to her 
husband so that he may take any steps he may think fit in respect 
of the order. FAGIN. 

Answer. 

We answered a similar question at 118 J.P.N. 738, and we see 
no reason to alter our opinion that it is not part of the collect- 
ing officer’s duty to pass on such information. 


71—Juvenile Court—Use of dais. 

Could you please refer me to any Home Office circular or 
Statutory Instrument relating to the informality in proceedings 
in juvenile courts. The particular point in which my justices 
are interested is whether, if there is a dais in the court, the 
justices should sit on the dais or at a table on a lower level than 
the dais. I would be grateful for your comments on this point. 

Q. Lex. 
Answer. 

There are special provisions as to the procedure in juvenile 
courts in part III of the Children and Young Persons Act, 1933, 
and in the Summary Jurisdiction (Children and Young Persons) 
Rules, 1933, as amended, but we are not aware of any Home 
Office circulars or Statutory Instruments relating to informality in 
proceedings in such courts. 

There is no legal requirement as to the use of a dais if one 
is available, and the justices may have the court arranged in the 
manner which they consider to be the most suitable for dealing 
with the cases which are brought before their court. It may be 
found more convenient, particularly in the case of small children, 
for the members of the court to be seated so as to be face to face 
with the children, and not above them. 


8—Land Drainage—Rates—Service of summons. 

I should be pleased to have your opinion upon a point that 
has arisen concerning the service of summonses for the recovery 
of drainage rates under the Land and Drainage Act, 1930. The 
particular point is whether the benefit of s. 59 of the Rating and 
Valuation Act, 1925, applies to the service of summonses in 
respect of the Land Drainage Act, 1930. BUSKIT. 

Answer. 

Yes, in our opinion. 


9—Licensing—Permitted hours—Special requirements of district 
—Whether permissible to extend until 11 p.m. 

In this county borough the existing licensing hours for week- 
days are 10.30 am. to 2 p.m. and 5.30 p.m. to 10 p.m. with the 
exception that during the period May 1 to August 31 there is 
asummer time extension to 10.30 p.m. 

The point has been raised whether, if an application were 
made to the general annual licensing meeting, it would be possible 
to vary the hours so as to open in the afternoon at 6 p.m. and 
close at 10.30 p.m. with the variation for the summer time men- 
tioned above to 11 p.m., the effect being that there would be no 
longer hours but that there would be a shift of half an hour. 

My own view is that while the justices might have the power 
to extend the closing in the evening for half an hour if special 
reasons of the neighbourhood could be proved (which is unlikely), 
without those special reasons they can only vary the hours 
between the permitted limits as laid down by the Act of 1953. 

I cannot find a similar point that has been raised. 

Norcop. 
Answer. 

Licensing justices have no general power to extend permitted 
in their licensing district so that they shall end later than 
10.30 pm. That they may do so until this hour is expressly en- 
acted in s. 101 (2), proviso (a) of the Licensing Act, 1953. There 
8 No reason, however, why licensing justices should not by order 
made in accordance with the proviso extend permitted hours to 

10.30 p.m. all the year round. 
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10.—Magistrates—/rish offenders—Sending back to Ireland— 
Powers of magistrates’ courts. 

I notice from the case of R. v. Flaherty which appeared in 
The Times on June 24 last, that the Court of Criminal Appeal 
bound the accused over to return to Ireland and not to come 
back to this country for three years, and included in the recog- 
nizance the condition that he should accompany an escort to the 
train and would be sent to Ireland that night. 

I am wondering whether you would care to comment as to 
whether a magistrates’ court has any similar or analogous powers. 
From time to time we have these Irishmen before our courts and 
it is sometimes most desirable that they should go back to 
Ireland but there seems to be no power to deport them. I 
believe that under the Defence Regulations the Secretary of State 
used to have a power to deport on recommendation from the 
court but that this power no longer exists. Any guidance that 
you can give us in your columns would be, I am sure, most help- 
ful to many magistrates’ courts. KALIN. 

Answer. 

Magistrates’ courts have no powers other than those conferred 
on them by statute and they certainly have no power correspond- 
ing to that exercised by the Court of Criminal Appeal in the case 
referred to. We do not recollect any powers under the Defence 
Regulations such as are suggested, but we could not be certain on 
this point without research. Certainly there is no such power now. 

We have heard of magistrates’ courts purporting to make pro- 
bation orders, in the case of Irish offenders, with a condition that 
the offender returns to Ireland and does not come back here 
within the period of the order, but we do not know how such an 
order can comply with the requirement of s. 3 (2) of the Crim- 
inal Justice Act, 1948, that the order shall name the petty 
sessional division in which the offender resides or will reside and 
that the offender shall be required to be under the supervision of 
a probation officer appointed for or assigned to that division: see 
R. v. McCartan, in our Weekly Notes of Cases at p. 552, ante. 

There is no objection to a magistrates’ court obtaining from 
an offender his agreement to return to Ireland and then discharg- 
ing him conditionally under s. 7 of the Act of 1948. This pro- 
cedure, however, neither compels his return to Ireland nor pre- 
vents his coming back here. He is liable to be dealt with only 
if he commits a further offence within the period of the condition 
of discharge. 

We have no other observations to offer. 


11.—Milk and Dairies Regulations, 1949—Companies Act, 1948 
—Position of liquidator. 

Further to our query at 122 J.P.N. 544, it is understood that 

the county council are also interested in the matter because they 
granted to the company last year a dealer’s (pasteurizer’s) licence 
under the Milk (Special Designation) (Pasteurized and Sterilized 
Milk) Regulations, 1949 (S.I. 1949, No. 1589), and application 
has been made to the county council apparently on behalf of the 
company, for a grant of a licence in renewal. The application 
has not yet been determined, and it is assumed that the licence 
remains in force under para. 10 (4) of those regulations. 
_ If the county council took action under para. 10 (2) of the 
regulations, that is to say refused to grant a licence, this would 
solve the urban district council’s problem and would make the 
earlier part of this query academic. 

In the event of the county council’s proposing to refuse to grant 
a licence, your views would be appreciated on the question 
whether notice under para. 10 (2) (a) should be served on the 
official receiver as liquidator or upon the company as such or 
the debenture holder or the receiver appointed by the debenture 
holder. The latter in fact signed the application for renewal, 
but the application was for renewal of a licence for the company 
in its corporate name. 

It should perhaps be mentioned that it is considered that the 
company held their previous licence as wholesalers not retailers, 
and it appears that under para. 10 (1) of the regulations the 
licensing authority may refuse to grant a licence in the case of a 
wholesaler, notwithstanding that the licence holder has not been 
convicted of any offence as provided by para. 9 (5) of the regula- 
tions. I shall be glad to know if you agree that this is * 

ESTUR, 


Answer. 

We think the notice under para. 10 (2) (a) could be addressed 
to and served on the liquidator by that style, notwithstanding that 
the application was made in the company’s name, but that it 
would be better addressed to the company as the applicant. There 
would, apparently, be no harm in giving two notices in identical 
terms, one addressed to the liquidator and the other to the com- 
pany, serving the latter on the secretary. 
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We agree that the county council can refuse the renewal. Apart 
from any other basis for refusal, see condition 1 in sch. 1 to the 
regulations. 


12.—Probation—Committal to custody to court of Assize which 
made probation order—Detention centre order made at same 
time-place of detention. 

A youth of 16 was committed to a detention centre for three 
months for larceny. At the same time the justices committed him 
in custody to the next Assizes in respect of an offence for Which 
he was on probation under an order made by the previous Assize 
court. The youth attained 17 during his detention term. 

At the date of the hearing, the justices did not and could not 
know : 

(a) The exact date of the next Assize which might have 
occurred during or after the period of detention. 

(6) Whether the defendant would earn, by good conduct, re- 
lease from detention before the expiration of the three months. 

It seemed therefore impossible to ascertain then the name of 
a remand home which would have accommodation for the youth 
(then 17) at a date unknown approximately three months ahead, 
if, as in fact occurred, the Assize was late. To whom should the 
order of committal by the justices have been addressed? 

It has been pointed out: 

(a) The youth being under 17 at the date of the court could 
not be sent to prison (he was not unruly). 

(b) The detention centre has no power to detain after the three 
months term. 

(c) The warden of the detention centre cannot be ordered to 
produce the youth at the Assize even during his period of deten- 
tion. 

(d) The youth being over 17 when taken from the detention 
centre cannot be received in a remand home. 

VENAT. 
Answer. 

The two committals could, and in our opinion should, have 
been dealt with separately. The youth might have appealed 
against the detention centre order and found himself at liberty 
apart from the order committing him to custody to the court of 
Assize. He should have been committed to custody in the remand 
home to which he would have been committed had no detention 
centre order been made. The attention of the authorities could 
have been drawn to the possibility of his attaining the age of 
17 before his appearance at the Assize court by a note of his date 
of birth upon the warrant of commitment. Subject to administra- 
tive action being taken to remove him to prison he could be re- 
ceived in the remand home after his release from the detention 
centre on the authority of such a warrant. 

As to point (d) the Secretary of State has power under s. 60 
(2) (a) of the Criminal Justice Act, 1948, to direct him to be taken 
from the detention centre to the Assize court. 


13.—Road Traffic Acts—Agricultural tractor, passengers riding 
on the back—lIs this permissible ? 

Owing to this being agricultural country, it is a habit, and a 
dangerous one, for a tractor to be driven along the highway at 
times with two or three persons, usually agricultural workers, 
seated at the rear of the tractor itself. 

I myself am strongly against this practice, in as much that I 
am of the opinion that an offence is committed under r. 73 (3), 
Motor Vehicles (Construction and Use) Regulations, 1955, i.e., 
“a vehicle being used for a purpose for which it was unsuitable 
as to cause or likely to cause danger to a person on the vehicle.” 
Perhaps this could come under “ Road Safety Matter.” 

Will you please give me your views, and if the regulation men- 
tioned is not appropriate, then perhaps you will state one which 
may cover my particular point. 

My view is, that whilst men are sat at the rear of the tractor, 
usually between the rear wheels and on the axle, there is every 
possibility of either one or both of them falling off whilst the 
machine is being driven around bends, etc., and if this does 
happen then the driver could easily have an accident in trying to 
save them. 

JOMON. 
Answer. 

It must be a question of fact whether this is a use for a purpose 
likely to cause danger within the meaning of r. 73 (3), supra, and 
the onus would be on the prosecution to prove their case by 
calling evidence to convince the court that what is objected to 
is likely, because of the lack of any accommodation for such 
passengers, to cause the danger apprehended. On the informa- 
tion given in the question we can express no opinion on the point. 
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We know of no other appropriate regulation. We wonder 
whether the insurance policy which is in force allows the carriage 
of passengers in this way. 


14.—Road Traffic Acts—Brakes—Evidence necessary to prove 
lack of proper maintenance or adjustment and that required 
to prove faulty construction. 

Regulation 76 of the Construction and Use Regulations pro- 
vides as follows: 

“76. Every wind-screen wiper required by these regulations to 
be fitted to a motor vehicle and every part of every braking 
system and of the means of operation thereof fitted to a motor 
vehicle or trailer, and all steering gear fitted to a motor vehicle 
shall at all times, while the motor vehicle or trailer is used on a 
road, be maintained in good and efficient working order and shall 
be properly adjusted.” 

Footnote (h) on p. 2867 of Stone (90th edn. 1958) refers back 
to footnote (a) on p. 2854 which in turn refers to Cole v. Young 
[1938] 4 All E.R. 39 as authority for the proposition that evidence 
of the construction of the brakes should be given to prove an 
inefficient braking system and that evidence of the behaviour of 
a vehicle on a particular occasion is not enough. 

It has been suggested that in a prosecution brought under 
reg. 76 alleging the use of a motor vehicle of which the braking 
system has not been maintained in good and efficient working 
order and properly adjusted, it is not enough for the prosecution 
to say that the brakes were not functioning efficiently, e.g., by 
giving evidence that they would not bring the vehicle to a stop 
from a given speed within a reasonable distance. Mere failure 
of the vehicle to pull up need not necessarily be due to defective 
maintenance or adjustment ; there may for example be a braking 
system which is defective in itself. It is said therefore that there 
must be positive evidence that some particular part or parts of 
the braking system have not been properly maintained or adjusted 
before the magistrates are entitled to convict. This means, of 
course, that a mechanical inspection of the braking system would 
have to be made in every case. 

Cole v. Young, supra, clearly distinguishes between offences 
relating to the construction of vehicles and offences relating to 
their use, and it seems clear that it is only in respect of the former 
that the proposition referred to in para. 1 above is applicable. The 
footnote (a) on p. 2854 of Stone appears to recognize this; and 
it may be that the reference back to this footnote from footnote 
(h) on p. 2867 is made to draw attention to the distinction 
between the two regulations (regs. 39 and 76 respectively) not 
to suggest that the same principle applies to both. 

I shall be glad to have your opinion as to what evidence 
should be brought by the prosecution in support of a charge of 
an offence against reg. 76 in respect of defectively maintained or 
adjusted brakes. L.C.S.R. 

Answer. 

We agree that Cole v. Young, supra, does not decide that 
evidence about the construction of the brakes is necessary to 
prove the commission of an offence against reg. 76. The evidence 
required will vary from case to case, but in general we think 
that there should be evidence of a failure of the brakes ade- 
quately to hold or to stop the vehicle coupled with some evidence 
of lack of adjustment or maintenance. The former without the 
latter is not sufficient as the failure to hold or to stop the vehicle 
might be due either to faulty construction or to faulty adjustment 
or maintenance. 


15.—Salmon and Freshwater Fisheries—Salmon and Freshwater 
Fisheries Act, 1923, s. 77 (1)}—Can certificate of conviction 
be charged for ? 

At 121 J.P.N. 650 you advised the clerk to a bench of justices 
that there was probably no authority for charging a fee for the 
provision of a certificate of conviction under s. 77 of the above 
Act. 
I have recently had a case under the Act and the justices’ clerk 
drew my attention to s. 112 of and sch. 4 to the Magistrates 
Courts Act, 1952, under which a fee of 2s. would appear to be 
payable. I shall be glad to know whether you had these pro- 
visions in mind when advising on the earlier occasion. —_ 

EMO. 


Answer. 

We had the provisions of sch. 4 to the Magistrates’ Courts Act, 
1952, in mind when we answered the practical point referred 
to. We still have an open mind on this point, but there seems 
to be no reason why a river board should in this connexion 
be worse off than a bishop. 








